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Selectboard Meeting Order of Agenda for Monday October 26, 2020, at 6:00 PM, Via Zoom 

Please click the link below to join the webinar: 
https://us02web.zoom.us/j/87970917163?pwd=SmhUU3ZpSHFTa3R1Q2xnR2duY1AwQT09 
Webinar ID: 879 7091 7163 Passcode: 003377 Dial-in, audio-only: (929) 205 6099 

Pursuant to Governor Baker’s March 12, 2020 Order Suspending Certain Provisions of the Open Meeting 
Law, G.L. c. 30A, §18, and the Governor’s March 15, 2020 Order imposing strict limitation on the number 
of people that may gather in one place, this meeting of the Great Barrington Selectboard will be conducted 
via remote participation to the greatest extent possible. Specific information and the general guidelines for 
remote participation by members of the public and/or parties with a right and/or requirement to attend this 
meeting can be found on town’s website, at www.townofgb.org . For this meeting, members of the public 
who wish to listen to the meeting may do so by following the instructions at the top of the agenda. No in-
person attendance of members of the public will be permitted, but every effort will be made to ensure that 
the public can adequately access the proceedings in real time, via technological means. In the event that we 
are unable to do so, despite best efforts, we will post on the town’s website an audio or video recording, 
transcript, or other comprehensive record of proceedings as soon as possible after the meeting. 

*****ALL VOTES ARE ROLL CALL***** 

1. CALL TO ORDER-6:00 PM - OPEN MEETING

2. SELECTBOARD’S ANNOUNCEMENTS/STATEMENTS

3. TOWN MANAGER’S REPORT
a. Housatonic Water Works Update-Phase 2 Report and Appraisal Update
b. Nov. 15th Winter Parking Ban Reminder
c. Halloween Reminder
d. South County Elderly/Disabled Transportation Update
e. Division Street Bridge Update-Sean/Tighe & Bond

4. LICENSES AND PERMITS
a. Brandon Westerling for a Driveway Permit for Seekonk Cross Road, Map-31 Lot

65.(Discussion/Vote)
b. Daire Rooney & James Corcoran for an Annual Common Victualler license for

Marjoram + Roux at 47 Railroad Street. (Discussion/Vote)

5. NEW BUISNESS
a. Draft Land Acknowledgement- Joe Grochmal and Georges Pichard
b. Draft Response to GB Declaration by SB (Leigh Davis)
c. Mon. Valley Rd. Petition-Executive Summary from Chief Walsh and Sean.
d. 2021 Selectboard Regular Meeting Calendar

http://www.townofgb.org/
https://us02web.zoom.us/j/87970917163?pwd=SmhUU3ZpSHFTa3R1Q2xnR2duY1AwQT09
http://www.townofgb.org/


6. OLD BUISNESS
a. Zoom Meeting Format Cont’d (Discussion/Vote)

7. PUBLIC HEARING
a. Special Permit application from Berkshire Aviation Enterprises, Inc., for a an aviation 

field in an R4 zone at 70 Egremont Plain Road, Great Barrington, per Sections 3.1.4 E(1) 
and 10.4 of the Zoning Bylaw.
(Continued from August 10, August 24, September 14, September 21, and October 5, 
2020) (Discussion/Vote)

i. Re-Open Public Hearing
ii. Explanation of Project

iii. Speak in Favor/Opposition
iv. Motion to Close or Continue Public Hearing
v. Motion re: Findings

vi. Motion re: Approval/Denial/Table

8. CITIZEN SPEAK TIME Citizen Speak Time is an opportunity for the Selectboard to listen to 
residents. Topics of particular concern or importance may be placed on a future agenda for 
discussion. This time is reserved for town residents only unless otherwise permitted by the chair, 
and speakers are limited to 3 minutes each.

9. SELECTBOARD’S TIME

10. MEDIA TIME

11. ADJOURNMENT 

NEXT SELECTBOARD MEETING 
Regular Meeting October 26, 2020 
Regular Meeting November 9, 2020 
Regular Meeting November 23, 2020 

Regular Meeting December 9, 2020 
Regular Meeting December 21, 2020 

/s/ Mark Pruhenski  

Mark Pruhenski, Town Manager 

Pursuant to MGL. 7c. 30A sec. 20 (f), after notifying the chair of the public body, any person may make a 
video or audio recording of an open session of a meeting of a public body, or may transmit the meeting 
through any medium.  At the beginning of the meeting, the chair shall inform other attendees of any such 
recordings.  Any member of the public wishing to speak at the meeting must receive permission of the 
chair.  The listings of agenda items are those reasonably anticipated by the chair, which may be discussed 
at the meeting.  Not all items listed may in fact be discussed and other items not listed may be brought up 
for discussion to the extent permitted by law. 





























Town of Great Barrington - Official Land Acknowledgement 
 
“As we gather this evening for our annual town meeting, where we will decide upon the future 
direction of our community, it is important that we also look to, and learn from, the lessons of 
the past.  We want to acknowledge that we are gathered on the traditional lands of the Mohican 
People, and honor with gratitude the land itself and the people who have stewarded it throughout 
the generations. We commit to continuing to learn how to become better caretakers of the land 
we inhabit, to understand the history and traditions of those who cared for it before us, and to 
learn from the successes and failures of preceding generations, in the pursuit of a more just, 
equal, Great Barrington.” 
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October 26, 2020 
 
Dr. Martin Kulldorff 
Dr. Sunetra Gupta 
Dr. Jay Bhattacharya 
American Institute for Economic Research 
250 Division Street  
Great Barrington MA 01230-1000 
 
Dear Dr. Kulldorff, Dr. Gupta, and Dr. Bhattacharya,  
 
Recently, the American Institute for Economic Research has made international headlines with 
your publication of the “Great Barrington Declaration.” It is in response to this declaration that we, 
the Great Barrington Selectboard, are writing to express our unequivocal disapproval of the ideas 
expressed therein, as well as the despoiling of our town’s good name. We feel co-opted and 
exploited by your efforts to promote ideas that run counter to our town’s collective value system, 
namely caring for and protecting the vulnerable in our community. 
 
We also have serious concerns that the notoriety you have courted will deter regular and future 
visitors who support our economy, just as we are equally concerned that your promotion of herd 
immunity will attract visitors who agree with its risky premise. Your declaration is an open 
invitation for tourists who eschew safety measures to visit our town and behave irresponsibly. 
 
While we cannot be certain why your pro-herd immunity agenda was named for our town, it is 
clear that your decision to do so has damaged our reputation. The callousness of that decision 
mirrors the callousness at the heart of your philosophy. We denounce any association your 
manifesto brings to our town as it reveals a reckless disregard for our citizens, who have 
overwhelmingly expressed to us their opposition to it.  
 
Your advancement of an amoral set of policy positions, which privilege short-term economic gains 
for the few over the long-term health and safety of the many, is an affront to our citizens ’difficult 
sacrifices. You mock our town’s efforts to maintain safety measures and undermine the heroic 
endeavors of our community’s healthcare workers, including those at our beloved Fairview 



 

Hospital (recognized as one of America's Top Rural Hospitals). We are proud to have one of the 
lowest infection rates in the state, and your theory runs counter to our precautions. So far, COVID-
19 has killed over one million people and infected more than 40 million. Let the record show that 
the citizens of this town emphatically disagree that spreading disease is the solution to the COVID 
pandemic.  
 
Furthermore, your declaration ignores the growing evidence on Long COVID, whereby thousands 
of young and healthy people who contract the virus are left with debilitating symptoms months 
after a mild infection. Your premise dismisses the views of Dr. Anthony Fauci, the nation’s top 
infectious disease expert, as well as those of Tedros Adhanom Ghebreyesus, the head of the World 
Health Organization. They have stated that herd immunity is “scientifically and ethically 
problematic,” “very dangerous” and “total nonsense.”  
 
Your declaration has inflicted significant collateral damage on Great Barrington. Yet, with this 
letter, we hope the harm to our community’s local and national reputation can be mitigated. 
Therefore, we, as a board of elected officials representing a community that does not share or 
sanction your beliefs, decisively repudiate your inhumane philosophy. We stand shoulder to 
shoulder with the citizens of our Town of Great Barrington in our condemnation of your manifesto. 
 
 
Sincerely, 
 
 
__________________________________   _____________________________ 
Stephen C. Bannon, Chair     Edward Abrahams, Vice-Chair 
 
 
__________________________________   _____________________________ 
William Cooke, Member     Kate Burke, Member 
 
 
__________________________________ 
Leigh Davis, Member 
 
 







 

Selectboard’s 2021 Regular Meeting Schedule 
 
January 11 Second Monday 
January 25 Fourth Monday 
  
February 8 Second Monday 
February 22 Fourth Monday 
  
March 8 Second Monday 
March 22 Fourth Monday 
  
April 12 
April 26 

Second Monday 
Fourth Monday 
 

May 3 Annual Town Meeting 
May 12 Second Wednesday 
May 17 Third Monday 
  
June 7 Second Monday 
June 21 Fourth Monday 
  
July 12 Second Monday 
July 26 Fourth Monday 
  
August 9 Second Monday 
August 23 Fourth Monday 
  
September 13 Second Monday 
September 21 Third Monday 
  
October 4 First Monday 
October 25 Fourth Monday 
  
November 8 Second Monday 
November 22 Forth Monday 
  
December 13 Second Monday 
December 20 Third Monday 

 









TOWN OF GREAT BARRINGTON 

NOTICE OF PUBLIC HEARING 

The Great Barrington Selectboard will hold a Public Hearing on Monday, August 10, 2020 at 
6:30 pm, to act on the Special Permit application from Berkshire Aviation Enterprises, Inc., for a 
an aviation field in an R4 zone at 70 Egremont Plain Road, Great Barrington, per Sections 3.1.4 
E(1) and 10.4 of the Zoning Bylaw. A copy of the application is on file with the Town Clerk.  

The meeting will be held via remote video/teleconference and in accordance with current 
emergency health orders, in-person attendance at this hearing will not be permitted. Instructions 
for participating in the Hearing will be listed on the Selectboard’s August 10, 2020 agenda, 
which will appear on the Town’s website, www.townofgb.org, at least 48 hours prior to the 
meeting, or you may call 413-528-1619, x. 2 to receive instructions.   

Stephen Bannon, Chair 

Please publish July 16 and July 23, 2020 
Berkshire Eagle 

Follow the link to see the application and supporting documents:  
https://www.dropbox.com/s/537qbbwmz67ct17/Airport%20SP%20application.pdf?dl=0 

Airport information submitted by applicant for August 24, 2020 meeting:  
https://www.dropbox.com/s/m1lk817u0ne1r79/airport%20supplement%20filed%20August%2018%2020
20.pdf

Airport letters in support, since last meeting and up to 3:00 PM Thursday 8/20/2020: 
https://www.dropbox.com/s/kfxie3acu2kgvj3/airport%20new%20letters%20in%20support.pdf? 

Airport letters in opposition, since last meeting and up to 3:00 Pm Thursday 8/20/2020: 
https://www.dropbox.com/s/5ol3cr9e70qggav/airport%20new%20letters%20opposed.pdf?dl=0 

New letters in support (since 8/24 meeting): 
https://www.dropbox.com/s/bvo4x45kha6fjzc/airport%20in%20support%20-%20new%20since%208-
24%20meeting.pdf?dl=0 

New letters in opposition (since 8/24 meeting): 
https://www.dropbox.com/s/l45jsebw2etni5j/airport%20in%20opposition%20-%20new%20since%208-
24%20meeting.pdf?dl=0 

Continued on: August 10, August 24, September 14, September 21, and October 5, 2020

http://www.townofgb.org/
https://www.dropbox.com/s/537qbbwmz67ct17/Airport%20SP%20application.pdf?dl=0
https://www.dropbox.com/s/m1lk817u0ne1r79/airport%20supplement%20filed%20August%2018%202020.pdf
https://www.dropbox.com/s/m1lk817u0ne1r79/airport%20supplement%20filed%20August%2018%202020.pdf
https://www.dropbox.com/s/kfxie3acu2kgvj3/airport%20new%20letters%20in%20support.pdf?
https://www.dropbox.com/s/5ol3cr9e70qggav/airport%20new%20letters%20opposed.pdf?dl=0
https://www.dropbox.com/s/bvo4x45kha6fjzc/airport%20in%20support%20-%20new%20since%208-24%20meeting.pdf?dl=0
https://www.dropbox.com/s/bvo4x45kha6fjzc/airport%20in%20support%20-%20new%20since%208-24%20meeting.pdf?dl=0
https://www.dropbox.com/s/l45jsebw2etni5j/airport%20in%20opposition%20-%20new%20since%208-24%20meeting.pdf?dl=0
https://www.dropbox.com/s/l45jsebw2etni5j/airport%20in%20opposition%20-%20new%20since%208-24%20meeting.pdf?dl=0


October 20, 2020 

Dear Town of Great Barrington Selectboard Member: 

On behalf of Berkshire Agricultural Ventures (BAV), I am writing to provide my input to the Town of Great 
Barrington Select Board’s consideration of the Koladza Airport expansion plans. 

BAV is a Great Barrington-based nonprofit organization that invests in farms and food businesses to advance 
the future of the food economy in our region comprising the foodshed of Berkshire County, MA, Columbia 
and Dutchess Counties, NY, and Litchfield County, CT.  Since our founding in 2017, we have served over 60 
distinct businesses, supported over 75 projects, created 22 jobs and benefited nearly 4,000 acres of farmland.  
We have also helped preserve nearly 500 acres of farmland in the region in partnership with private 
businesses, farmers, land trusts and other nonprofits.   

As you know, affordable farmland is an increasingly scarce asset in this county and region, especially for the 
growing numbers of young farmers who are dedicated to this way of life.  Most available land is out of their 
reach altogether, or they are challenged to grow their businesses while shouldering a sizeable mortgage or 
lease. Coupled with this challenge is the lack of affordable housing which increases the barriers for farmers to 
make a sustainable living. Without affordable land access and housing for farmworkers we cannot grow our 
food system to reach its potential as one of the major drivers of the Berkshire regional economy.   

In regards to the effective expansion of the Koladza Airport, it is not just the immediate neighbors of the 
airport who will experience the impacts of its effective expansion, it is also the residents, area farmers and 
anyone else who live downstream and are growing our local food economy in the same watershed.   

Our quality of life in this region, as well as our food future, depend on protecting and retaining the health of 
our farmland and water for future generations. At this point in our county’s and town’s history, and for our 
future sustainability, we cannot afford to give away or degrade our agriculturally-designated land and natural 
water assets without public compensation and for purposes not in keeping with the intent of state land use 
laws.   

The time is ripe for the Town of Great Barrington to revisit the grandfathered zoning and taxation for the 
airport and forge creative, agriculturally-based and sustainable alternatives to the airport expansion that would 
grow our future food economy and our ability to feed ourselves here in this beautiful region.   

If BAV can be helpful in this regard, we would be happy to do so. Please do not hesitate to contact me at 
cynthia@berkshireagventures.org. 

Thank you for your consideration. 

Sincerely, 

Cynthia Pansing 
Executive Director 

Received after October 5th SB meeting
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T: 617.556.0007  F: 617.654.1735 
101 Arch Street, 12th Floor, Boston, MA 02110 

By Electronic Mail 

To: Hon. Stephen Bannon and Members of the Selectboard 
cc: Town Manager 

From: David J. Doneski 

Re: Application of Berkshire Aviation Enterprises, Inc. 
for Aviation Field Special Permit, 70 Egremont Plain Road 

Date: October 2, 2020 

You have requested an opinion regarding the applicability of certain Zoning Bylaw 
provisions to the application of Berkshire Aviation Enterprises, Inc. for a special permit for an 
aviation field use at 70 Egremont Plain Road (the “Property”).  In particular, you have asked 
about the criteria for review and whether the aviation field use is also subject to a Water Quality 
Protection Overlay District (WQPOD) special permit under section 9.2.12 of the Zoning Bylaw.  
In my opinion, the criteria for review are the general special permit criteria in subsection 10.4.2 
of the Bylaw, and the particular standard for aviation fields in section 7.2, applied as described 
below.  It is also my opinion that the airport use proposed to be established as a specially 
permitted use under section 7.2 of the Zoning Bylaw, as described in the application, would be 
subject to a special permit requirement under section 9.2.12.2 of the Bylaw to the extent that a) 
the new construction proposed or use of the constructed buildings or facilities will include the 
handling of toxic or hazardous materials, or b) the uses to be conducted within the buildings or 
facilities to be constructed will increase the level of handling of toxic or hazardous materials on 
the Property. 

The Property is located in the Residence 4 zoning district.  For several decades, it has 
been the site of an airport known as the Great Barrington Airport (a/k/a Walter J. Koladza 
Airport).  Under the Zoning Bylaw’s Table of Uses, section 3.1.4, an “Aviation field, public or 
private” is a use allowed only in the R-4 District, by special permit from the Selectboard.   
The application states that Berkshire Aviation Enterprises “wishes to permit the existing 
nonconforming use at the property,” and requests approval for construction of new hangars – six, 
as shown on the plan submitted with the application (“Plans to Accompany Permit Applications 
prepared for: Great Barrington Airport” by SK Design Group, Inc., dated January 17, 2020). 

[AIRPORT: new materials for 10-5-20 hearing]
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The Bylaw Provisions 

Section 7.2 of the Zoning Bylaw consists of the following: 

7.2 AVIATION FIELDS 

7.2.1 General. Any aviation field, public or private, with essential accessories, shall 
comply with the following special requirements: 

1. It shall be so located that it is not likely to become objectionable to adjoining and nearby 
property because of noise, traffic or other objectionable condition. 

2. In accordance with Chapter 90 of the Massachusetts General Laws, as amended by 
Section 35B, no person shall erect or add to the height of any structure within a rectangular 
area lying 1,500 feet on either side of the extended center line of a runway or landing strip 
of an airport approved by the Commission for a distance of two miles from the end of such 
runway or landing strip so that the height thereof will be more than 150 feet above the 
level of such runway or landing strip, nor, within that portion of such area which is within 
a distance of 3,000 feet from the end of such runway or landing strip, so that the height 
thereof will be greater than a height above the level of such runway or landing strip 
determined by the ratio of one foot vertically to every 20 feet horizontally measured from 
the end of such runway or landing strip, unless a permit therefore (sic) has been granted 
by the Commission (Massachusetts Aeronautics Commission). 

7.2.2 Exemption. The provisions of this Subsection shall not apply to structures which will 
be 30 feet or less in height above ground. 

The application asserts that the proposed hangars “are exempt from the Aviation Field 
Special Permit Requirements due to the building heights meeting an exemption.” (Special Permit 
Narrative at p. 16)  Presumably, this statement is based on the “exemption” language in Zoning 
Bylaw subsection 7.2.2.  I find that to be an overly broad reading of that subsection.  In my view, 
the exemption does not apply to any structure of 30 feet or less in height above ground; rather, it 
relates to the requirement of a permit from the Massachusetts Aeronautics Commission for 
construction of or addition to a structure within the ‘exclusion’ area described in subsection 
7.2.1.2.  That is because subsections 7.2.1.2. and 7.2.2 simply repeat the language of G.L. c. 90, 
§35B, which is referenced at the outset of subsection 7.2.1.2.  This is seen by a comparison of 
the Bylaw language with the statutory language, which is as follows: 

No person shall erect or add to the height of any structure within a rectangular area lying 
fifteen hundred feet on either side of the extended center line of a runway or landing strip 
of an airport approved by the commission1 for a distance of two miles from the end of 
such runway or landing strip so that the height thereof will be more than one hundred and 

                                                 
1 Referring to the Massachusetts Aeronautics Commission, the predecessor agency to the Aeronautics 

Division of the state Department of Transportation. See G.L. c. 6C, §59, c. 90, §35; St. 2009, c. 25, §83.   

[AIRPORT: new materials for 10-5-20 hearing]
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fifty feet above the level of such runway or landing strip, nor, within that portion of such 
area which is within a distance of three thousand feet from the end of such runway or 
landing strip, so that the height thereof will be greater than a height above the level of 
such runway or landing strip determined by the ratio of one foot vertically to every 
twenty feet horizontally measured from the end of such runway or landing strip, unless a 
permit therefor has been granted by the commission.  

The provisions of this section shall not apply (1) to areas subject to airport approach 
regulations adopted pursuant to sections forty A to forty I, inclusive, (2) to air approaches 
to the General Edward Lawrence Logan International Airport, nor (3) to structures which 
will be thirty feet or less in height above ground.  

With the exception of clauses (1) and (2) in the second paragraph of section 35B of 
Chapter 90 (which do not appear in the Bylaw), subsections 7.2.1.2. and 7.2.2 contain language 
identical to that in the statute.  In my view, inclusion of that statutory language, which relates to 
a state permit requirement for structures within a specified area adjacent to a runway or landing 
strip and exempts structures of a certain height, should not operate to exempt all airport 
structures of that height from the scope of review under a local zoning bylaw requiring a special 
permit for an airport.  Instead, when a special permit application for an airport includes proposed 
construction of hangars the hangar elements of the proposed use should be included within the 
review of the application under the standard set forth in subsection 7.2.1.1. 

For the present application, then, the next question is how to apply that standard: locating 
the airport so that “it is not likely to become objectionable to adjoining and nearby property 
because of noise, traffic or other objectionable condition,” when the airport that is the subject of 
the application already exists.  In my view, subsection 7.2.1.1 should be applied so as to measure 
whether whatever is proposed to be added to the existing operation, such as the hangars, would 
result in the operation of the airport becoming more “objectionable” than at present.  On this 
point, there is some historical guidance. 

At the May 9, 2016 Annual Town Meeting the Zoning Bylaw was amended to add 
provisions for the MXD district (Mixed Use Transitional Zone).  The amendment article 
included a revision to the Bylaw’s Table of Use Regulations, to add a column for the new 
district.  When the amendment was submitted to the Attorney General’s office for review and 
approval (as required by G.L. c. 40, §32) the Attorney General advised the Town in a letter of 
August 8, 2016 that the “N” (prohibited) designation in the MXD zone for the listed use of 
“Aviation field, public or private” would require approval by the Aeronautics Division of the 
Massachusetts Department of Transportation, pursuant to G.L. c. 90, § 39B. That section 
includes the following paragraph:  

A city or town in which is situated the whole or any portion of an airport or restricted 
landing area owned by a person may, as to so much thereof as is located within its 
boundaries, make and enforce rules and regulations relative to the use and operation of 
aircraft on said airport or restricted landing area. Such rules and regulations, ordinances 
or by-laws shall be submitted to the commission and shall not take effect until approved 
by the commission.  

By letter to the Town dated March 6, 2017 the Administrator of the Aeronautics Division 
reported that after review of the amendment voted at the 2016 Annual Town Meeting and a 

[AIRPORT: new materials for 10-5-20 hearing]
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review of existing section 7.2 of the Zoning Bylaw, the Division determined that the language 
concerning the standard for location of an airfield in subsection 7.2.1.1 would amount to a “de 
facto prohibition of aviation” and could not be approved by the division.  In my opinion, the 
Aeronautics Division’s letter should not be construed as somehow invalidating the subsection 
7.2.1.1 language, since section 7.2 was not part of the 2016 Zoning Bylaw amendments the 
Attorney General required to be referred to the Aeronautics Division, and since the Bylaw 
language, to my understanding, has been in place since at least 1960 while the Aeronautics 
Division review language was only added to G.L. c. 90, §39B in 1985.  (See St. 1985, c. 30.)   

However, I do find what the Aeronautics Division suggested to the Town to be 
instructive.  The Administrator recommended that the “objectionable” standard be revised to 
include additional language so that it would read along the lines of “. . . likely to become 
objectionable to adjoining and nearby property because of noise, traffic or other objectionable 
condition beyond that of normal airport operations.” In my view, the standard I have 
recommended above is consistent with the guidance of the Aeronautics Division and would take 
into account the fact that the airport already exists. 

Water Quality Protection Overlay District 

The general scope of the WQPOD is described in subsection 9.2.2 of the Zoning Bylaw: 

The WQPOD is an overlay district superimposed on the other zoning districts. This overlay 
district shall apply to all new construction, reconstruction, or expansion of existing 
buildings and new or expanded uses. Uses in the underlying zoning districts that fall within 
the WQPOD must additionally comply with the requirements of this district. Uses 
prohibited in the underlying zoning districts shall not be permitted in the WQPOD. In the 
case of a conflict between two provisions of this section, the more restrictive shall apply. 

Permitted uses in the WQPOD include, subject to all local, state, and federal law 
requirements, “Any use permitted in the underlying Zoning District, subject to other requirements 
herein.” (Subsection 9.2.7.6)  Prohibited uses, listed in subsection 9.2.8, include:  

Facilities that generate, treat, store, or dispose of hazardous waste that are subject to G.L. 
c. 21C and 310 CMR 30.00, except for: 

a. Very small quantity generators as defined under 310 CMR 30.000; 

b. Household hazardous waste centers and events operated in accordance with 310 
CMR 30.390 (not permitted in Zone A); 

c. Waste oil retention facilities required by G.L c. 21, s. 52A (not permitted in Zone 
A).   (Subsection 9.2.8.4) 

Uses allowed only upon issuance of a special permit by the Selectboard, and subject to  
“such conditions as it may require,” include: 

Those activities that involve the handling of toxic or hazardous materials in quantities 
greater than those associated with normal household use, permitted in the underlying 

[AIRPORT: new materials for 10-5-20 hearing]
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zoning district (except as prohibited hereunder). Such activities shall require a special 
permit to prevent contamination of groundwater;   (Subsection 9.2.12.2) 

 For purposes of the WQPOD, hazardous material is defined as follows: 

Any substance or mixture of physical, chemical, or infectious characteristics posing a 
significant, actual, or potential hazard to water supplies or other hazards to human health 
if such substance or mixture was discharged to land or water in the Town of Great 
Barrington. Hazardous materials include, without limitation, synthetic organic chemicals; 
petroleum products; heavy metals; radioactive or infectious wastes; acids and alkalis; 
solvents and thinners in quantities greater than normal household use; and all substances 
defined as hazardous or toxic under Massachusetts General Laws, Chapters 21C and 21E 
and 310 CMR 30.00.   (Zoning Bylaw, section 11.0) 

By its terms, the Berkshire Aviation Enterprises application requests a special permit for 
an aviation field per section 7.2 of the Zoning Bylaw.  Accordingly, even though the airport 
presently exists on the Property, the use proposed by the application may, in my opinion, be 
viewed as encompassing the full measure of that airport’s aviation field activities and proposed 
construction.  By virtue of subsection 9.2.2, then, those activities and construction are subject to 
the requirements and restrictions of the WQPOD.  Again, subsection 9.2.2 includes the following 
statement of scope: “This overlay district shall apply to all new construction, reconstruction, or 
expansion of existing buildings and new or expanded uses. Uses in the underlying zoning 
districts that fall within the WQPOD must additionally comply with the requirements of this 
district.”  Therefore, in my view, the provisions of subsection 9.2.12.2, specifying those uses and 
activities within the WQPOD which require a special permit, are relevant to the airport use 
proposed by the application. 

An aviation field/airport is a use permitted in the underlying R-4 zoning district, but 
subject to the WQPOD requirements by reason of subsection 9.2.2.  Operation of an aviation 
field/airport with fueling and maintenance activities will necessarily involve the use of, at least, 
aviation fuel and other petroleum products, which are toxic or hazardous materials for purposes 
of the WQPOD, “in quantities greater than those associated with normal household use.”  To the 
extent that a) construction of the hangar buildings or other proposed facilities, or use of the 
constructed buildings or facilities, will include handling of toxic or hazardous materials; or b) the 
uses to be conducted within the hangars, or on or in the other facilities proposed to be 
constructed, will increase the level of handling of toxic or hazardous materials on the Property, it 
is my opinion that such activity would be subject to the requirement of a special permit under 
subsection 9.2.12.2 of the Zoning Bylaw.   

 

 

734638/GRBA/0001     
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October 2, 2020 
 
 

Thaddeus Heuer 
617-832-1187 direct 
THeuer@foleyhoag.com 
 
 

BY ELECTRONIC MAIL 
 
Stephen Bannon, Chair 
Great Barrington Selectboard 
334 Main Street 
Great Barrington, MA 01230 

 

 
 Re: 70 Egremont Plain Road, Berkshire Aviation Enterprises  

 
Dear Mr. Bannon and Members of the Selectboard: 
 

With respect to the application of Berkshire Aviation Enterprises (“BAE”) for a 
special permit, please accept this correspondence on behalf of Holly Hamer residing at 99 
Seekonk Cross Road, and Marc Fasteau and Anne Fredericks, residing at 77 Seekonk Cross 
Road (collectively, the “Neighbors”).  This letter supplements those of August 8, 2020, 
September 10, 2020, and September 20, 2020.1 

 
This letter emphasizes two specific legal points raised during the Selectboard 

member discussion at the September 20, 2020 hearing.  
 
First, that BAE must comply with Section 7.2 as a condition of a special permit being 

granted, which requires the Selectboard to find that the use (as specially permitted) will not 
be objectionable to adjoining and nearby property.  

 
And second, that even a very small quantity generator located in the WQPOD 

requires a WQPOD special permit to operate, without which BAE cannot demonstrate that 
the grant of a Selectboard special permit will not have an adverse effect on the natural 
environment.   

 
I. BAE Must Conform with Section 7.2 to Obtain a Special Permit, and Cannot   

 
Several Selectboard members correctly observed during the September 20 hearing 

that as a matter of law, BAE must conform with Section 7.2 in order to convert from an 
alleged “preexisting nonconforming use” to a “conforming use” authorized by special 
permit.  Under Section 7.2, aviation fields must be located where they are “not likely to 

                                                 
1 This is one of two letters being submitted by the Neighbors on October 2, 2020.  The other letter provides 
proposed findings for the Selectboard. 
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become objectionable to adjoining and nearby property because of noise, traffic or other 
objectionable condition.”   

 
There is no dispute that numerous owners of adjoining and nearby property have 

raised serious and detailed objections, on the record, about the airport’s noise, traffic, safety, 
and water protection. Given these facts, the Board’s discretion under Section 7.2 is highly 
circumscribed as a matter of law.  A finding contrary to the record evidence — that the 
airport is not objectionable to adjoining and nearby property — would be questionable.   

 
In an effort to avoid an adverse finding under Section 7.2, the airport suggests that 

Section 7.2 is simply inapplicable, because as “the airport is currently and continuously been 
in use and pre-dates zoning[,] the use can continue.” (Application at 10).  There is no legal 
basis for this contention. Put simply, the airport wants all the benefits of being a preexisting 
nonconforming use, and all the benefits of being a conforming use. It cannot have both.  

 
The fact that the airport is already in an objectionable location does not mean the 

airport conforms with Section 7.2 for purposes of the special permit application.  As an 
allegedly preexisting nonconforming use, if the airport wishes to continue avoiding 
compliance with Section 7.2, it can do so by continue operating as it currently does.  But the 
airport doesn’t want that.  Instead, the airport has affirmatively applied to abandon its 
preexisting nonconforming protections and become conforming.  By definition, 
“conforming” means the use must conform with all the zoning bylaws with which it does not 
need to conform as an alleged preexisting nonconforming use — including Section 7.2.   

 
II. A VSQG Requires a WQPOD Special Permit to Operate in the WQPOD 

 
Setting aside the factual question of whether the airport has even presented sufficient 

record evidence of its classification as a “very small quantity generator” under 
Massachusetts law (as opposed to under federal law), a member of the Selectboard correctly 
observed at the September 20 hearing that under the plain language of the WQPOD bylaw, a 
VSQG must have a special permit to operate in the WQPOD. The airport disagrees. The 
airport is incorrect.  

 
Contrary to the airport’s assertion, Section 9.2.8 does not provide a by-right 

exemption for VSQGs.  What Section 9.2.8 does do is establish a list of uses that are 
prohibited outright within the WQPOD, including “Facilities that generate, treat, store, or 
dispose of hazardous waste that are subject to G.L. c. 21C and 310 CMR 30.00.” (Section 
9.2.8.4). Section 9.2.8.4(a) then provides an exception from that outright prohibition for 
“very small quantity generators as defined under 310 CMR 30.000,” Yet while VSQGs are 
thus not prohibited outright under Section 9.2.8, they are plainly still regulated under Section 
9.2.12.2, which expressly requires a Selectboard special permit for “those activities that 
involve the handling of toxic or hazardous materials in quantities greater than those 
associated with normal household use.”  There is no dispute that as an entity with a self-
described comprehensive FAA maintenance facility, the airport handles such materials in 
“quantities greater than normal household use.”   
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Notably, under the airport’s interpretation, the Section 9.12.2 special permit 

provision would be a legal nullity, since there would be no circumstance in which it could 
ever apply. Household uses would be exempt under Section 9.2.12, VSQGs would 
(according to the airport) be exempt by right, and facilities larger than VSQGs would remain 
prohibited outright under Section 9.2.8.2  This is simply not the law.  

 
In the absence of a WQPOD special permit for hazardous waste storage as required 

by bylaw, BAE cannot demonstrate that the grant of a Selectboard special permit will not 
have an adverse effect on the natural environment.   
 

* * * 
 

For the above reasons, and those articulated in the Neighbors’ previous letters, BAE 
has not met its legal burden to demonstrate entitlement to a special permit. The application 
should be denied. 

 
       Sincerely, 
           

        
       Thaddeus Heuer 

 
 
Cc (by email): Mark Pruhenski, Town Manager 
  Christopher Rembold, Town Planner 
  David Doneski, Town Counsel 

Holly Hamer 
 Marc Fasteau & Anne Fredericks 

                                                 
2 Since the airport is applying to become a conforming use, it cannot simultaneously rely upon the Section 9.2.11 
exemption for nonconforming uses to avoid the Section 9.2.12 special permit requirement. 
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October 2, 2020 
 
 

Thaddeus Heuer 
617-832-1187 direct 
THeuer@foleyhoag.com 
 
 

BY ELECTRONIC MAIL 
 
Stephen Bannon, Chair 
Great Barrington Selectboard 
334 Main Street 
Great Barrington, MA 01230 

 

 
 Re: 70 Egremont Plain Road, BAE – Proposed Special Permit Findings  

 
Dear Mr. Bannon and Members of the Selectboard: 
 

With respect to the application of Berkshire Aviation Enterprises (“BAE”) for a 
special permit, please accept this correspondence on behalf of Holly Hamer residing at 99 
Seekonk Cross Road, and Marc Fasteau and Anne Fredericks, residing at 77 Seekonk Cross 
Road (collectively, the “Neighbors”).  This letter supplements those of August 8, 2020, 
September 10, 2020, and September 20, 2020.1 

 
This letter provides proposed findings for the Selectboard to adopt with respect to 

Section 7.2 and the six special permit criteria under Section 10.4.2. A special permit may be 
granted only on a determination that “the adverse effects of the proposed use will not 
outweigh its beneficial impacts.  Under Massachusetts law the burden rests with the party 
seeking the special permit—BAE—to prove their entitlement to the special permit. Fish v. 
Accidental Auto Body, Inc., 95 Mass. App. Ct. 335, 362-63 (2019) (“the ultimate burden of 
persuasion rest[s] upon the owner of the locus”) and cases cited.   
 

The Neighbors request that the Selectboard make the attached findings, each based 
on a review of the totality of the record, and deny the application because the adverse effects 
of the proposed use will outweigh its beneficial impacts. 

 
Sincerely,

 
       Thaddeus Heuer 

 

                                                 
1 This is one of two letters being submitted by the Neighbors on October 2, 2020.  The other letter briefly 
emphasizes two specific legal points raised by Selectboard members during the September 20, 2020 hearing. 
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Cc (by email): Mark Pruhenski, Town Manager 
  Christopher Rembold, Town Planner 

David Doneski, Town Counsel  
Holly Hamer 

 Marc Fasteau & Anne Fredericks 
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PROPOSED SPECIAL PERMIT SELECTBOARD FINDINGS 
70 EGREMONT PLAIN ROAD 

 
Based on the totality of the administrative record, including both written submissions 

and oral statements by both the applicant and by members of the public, the Selectboard 
makes the following findings: 
 

1. That the airport has not demonstrated, in the opinion of the Board, that it complies 
with Section 7.2 of the by-law, which requires that “Any aviation field, public or 
private, with essential accessories . . . shall be so located that it is not likely to 
become objectionable to adjoining and nearby property because of noise, traffic or 
other objectionable condition,” in light of the significant detailed record evidence of 
objections from owners of adjoining and nearby property to the application on the 
basis of noise, traffic, safety, lighting, and environmental impact, among other 
objectionable conditions. 
 

2. That with respect to social, economic, or community needs which are served by the 
proposal, the airport has not in the opinion of the Board provided data or economic 
analysis sufficient to demonstrate that sufficient economic benefits will inure to the 
Town as a result of approval of the special permit in general or hangar construction 
in specific. 
 

3. That with respect to social, economic, or community needs which are served by the 
proposal, the airport has in the opinion of the Board failed to establish such economic 
or community need in light of inconsistent statements in this regard, including the 
airport stating that there will be no growth in airport use if the special permit is 
granted (Application at 6) and then stating that granting the special permit will “drive 
tourism to the town” including through aerial tours, create “new job opportunities,” 
and generate “additional customers” for airport maintenance services (Application at 
12).   
 

4. That with respect to traffic flow and safety, the airport has not in the opinion of the 
Board provided evidence that the adverse effects of traffic from an aviation field use 
— including any intensification or expansion that it might choose to pursue by right 
in the future if the special permit is granted, beyond merely hangar construction — 
will be outweighed by the beneficial impacts. 
 

5. That with respect to traffic flow and safety, in the opinion of the Board the 
commercial traffic generated by the proposed hangars will be more detrimental to the 
residential neighborhood in which the airport is located than the beneficial impacts.   

  

[AIRPORT: new materials for 10-5-20 hearing]



 
  
Page 4 
 

6. That with respect to traffic flow and safety, the airport has in the opinion of the 
Board made inconsistent statements that it “complies with all FAA advisories with 
respect to airport safety” notwithstanding that FAA Advisory Circular 150/5300-13A 
(which establishes the FAA standards and recommendations for Airport Design) 
expressly states that airports shall have a Runway Obstacle Free Zone (ROFZ) that 
“extends 200 feet (61m) beyond each end of the runway” and “precludes aircraft and 
other object penetrations,” where Seekonk Cross Road and its automotive and 
pedestrian traffic is located well within such a zone, and as such the location of the 
runway would in the opinion of the Board have an adverse effect on traffic and 
safety.  
 

7. That with respect to adequacy of utilities and other public services, the airport’s 
statement that “this standard is not applicable to this Application” because the airport 
“does not utilize public utilities” (Application at 14) and the airport’s failure to 
provide evidence regarding “other public services,” has, in the opinion of the Board, 
prevented the Board from evaluating the adequacy of the impact of granting a special 
permit on “other public services”, including demand on municipal police, fire, and 
public works services, among others, including but not limited to responses to 
adverse airplane incidents (including crashes). 

 
8. That the airport does have an adverse impact on residential neighborhood character, 

because in the opinion of the Board the airport does not constitute “most of the 
neighborhood context” (as asserted by the airport), and where the Board finds that 
the entirety of the surrounding neighborhood is zoned residential (R-2 or R-4), that 
the majority of residential structures in the vicinity of the airport predate the airport, 
and that the Board has received dozens of written objections from residents of the 
neighborhood and the wider Great Barrington community regarding both the current 
operation and proposed special permitting of the airport. 
 

9. That the airport does have an adverse impact on residential neighborhood character, 
as the Board finds that the level and extent of noise generated by thousands of 
aircraft flights annually has generated numerous objections by the residential 
neighbors and the wider Great Barrington community, and that in the opinion of the 
Board the airport been unable to enforce sufficient compliance with its own noise 
policy by its own pilots. 
 

10. That the airport does have an adverse impact on residential neighborhood character, 
as in the opinion of the Board the proposed hangars would require 
commercial/industrial grade floodlighting that is fundamentally inconsistent with a 
residential neighborhood. 
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11. That the airport has not met its burden to demonstrate that it will minimize impacts 

on the natural environment, as it has not provided evidence sufficient in the opinion 
of the Board to demonstrate that authorizing an airport, particularly one with a fly-in 
maintenance facility that handles hazardous and toxic waste as defined by 310 
C.M.R. 30.000 and is capable of servicing additional planes beyond those based at 
the airport, to be situated on top of Great Barrington’s sole-source public aquifer and 
within proximity to the Green River will have environmental benefits that outweigh 
the potential adverse environmental effects.  
 

12. That the airport has not met its burden to demonstrate that it will minimize impacts 
on the natural environment, as the record contains unrebutted evidence that the 
airport has purchased only small quantities of unleaded avgas, that the majority of 
the planes utilize leaded avgas, and that in the opinion of the Board the airport has 
not satisfactorily addressed associated concerns arising from airborne lead from 
engine exhaust, as well as groundwater pollution from spilled fuel, refilling errors, 
and crashes in the vicinity of the aquifer, particularly if airport usage were to 
increase. 
 

13. That the airport has not met its burden to demonstrate that it will minimize impacts 
on the natural environment, as it has in the opinion of the Board presented 
inconsistent written statements about how it intends to mitigate the risk from 
hazardous and toxic maintenance chemicals in the proposed hangars, stating on 
September 18 that “hazardous materials will not be stored in the proposed hangars” 
but stating on August 18 that “the new hangars will be supplied with a fuel barrel to 
collect waste or contaminated fuel.” 
 

14. That the airport has not met its burden to demonstrate that it will minimize impacts 
on the natural environment, as in the opinion of the Board the airport is required to 
obtain a WQPOD special permit to operate as a very small quantity generator (as 
defined by Massachusetts law) for the airport to be authorized to operate as a 
conforming use under a special permit, and as it has neither sought nor obtained a 
WQPOD special permit. 
 

15. That the airport has not met its burden to demonstrate that it will minimize impacts 
on the natural environment, as the airport has not obtained wetlands permits for its 
proposed hangar construction, despite showing on its submitted plans that the 
hangars will be located 316 feet from the Green River, where Section 217-14.1.E of 
the bylaws states that “land within a five-hundred-foot distance of the Green River 
upstream of the water supply gallery” is a “resource area . . . subject to protection 
under the Wetlands Bylaw.”  
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16. That the airport has not met its burden with respect to its potential fiscal impact on 
Town services and tax base, as it has provided the Board only with an assertion of the 
gross fiscal impact of granting the special permit and constructing the hangars, but 
has not provided an analysis of the net fiscal impact, which in the opinion of the 
Board is essential for evaluating the potential decrease in tax revenue generated by 
the numerous residential properties around the airport, both due to visual impact of 
six industrial hangars in a residential neighborhood and due to the potential for 
increased airport usage, noise, and nuisance. 
 

17. That the airport has not met its burden with respect to its potential fiscal impact on 
Town services and tax base, as it has in the opinion of the Board presented in its 
written submissions inconsistent assertions of the taxable value of the proposed 
hangars ($2 million in its Application, and $2.5 million in its September 18 letter), 
and has presented in its September 18 letter an estimate of potential property tax 
revenue ($45,000) that is inconsistent with the airport’s own higher asserted value of 
the hangars ($2.5 million) and the current municipal tax rate ($15.75 per thousand), 
or only $39,375. 
 

18. That the airport has not met its burden with respect to its potential fiscal impact on 
Town services and tax base, as the airport has asserted an estimated annual tax 
revenue figure ($45,000) whose value to the Town, even if accurate, does not in the 
opinion of the Board outweigh the other detriments of granting the special permit. 
 

19. That the airport has not met its burden with respect to its potential fiscal impact on 
Town services and tax base, as Massachusetts law exempts aircraft, aircraft parts, 
aircraft fuel, and aircraft service from both use tax (G.L. c. 64I, §§ 7(d)-(e)) and sales 
tax (G.L. c. 64H, §§ 6(j), (uu) & yy), which in the opinion of the Board will result in 
little if any additional tax revenue to the Town. 
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